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Period for Reply 

A SHORTENED STATUTORY PERIOD FOR REPLY IS SET TO EXPIRE 3 MONTH(S) OR THIRTY (30) DAYS, 
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earned patent term adjustment. See 37 C£R 1 .704(b). 
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i ! - ' 
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3) 0] ' .Since -jjhjsj application is in Rendition for allowance except for formal matters, prosecutioa to theimerits is ; 
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■ I »''!.•*: i 
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; ' | Replacitent drawing sheet(sj) including th6 correction is required if the drawing(s) is objected tq. 'See 37 CFR i A 21(d); 
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j ! !j: DETAILED ACTION 

Claims 1-33, 36-47, and 49-56 are presently pending. 

Claim Rejections - 35 USC § 112 

■ ' i; 1 ' 

The! following lis i {quotation of the second paragraph of 35 U.S.C. 112: 

The specification shall conclude with one or more claims particularly pointing out and distinctly claiming the 
subject matter which the applicant regards as his invention. 

Claims 7 and 14 are rejected under 35 U.S.C. 1 12, second paragraph, as being indefinite 

, y . i ! :'!:■■ : ■; • ; 1 .;;,<■...■ 

for failing tp particularly point out and distinctly claim the subject matter which applicant 

■'.;:,!•• s . i ! j 

regards as the invention. J !; 

Claim 7 recites "creating by a human". Such is so broad that it is not defined for its , 

metes and bounds. For example, is the substance created by a human's excretion, or is it a ; 

' ... \ | .: ■ : ! ; : : ■ I .« • \ : ' : ; ( ' : -y • 

manual method of dispensing? The Artisan would not know what creative steps are required to 

Create the substance, such that it would infringe on the claim. 

1 ' i ' ' j • ' i » , ; i 

i ■ I 

Claim 14 is rejected for reciting "distributing . . . upon a targeted area ... in accordance 
with the charge on the material". It is unclear how the charge accords a specific distribution: 



; j Claim Rejections - 35 USC §103 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 

i ' ' 

obviousness rejections set forth in this Office a 

' (a) A| patent !may not bje; obtained though the invention is not identically disclosed or described as set forth in 
section 102 of th is| title, i if the differences between the subject matter sought to be patented and the prior art are 
such that the subject matter as a whole would have been obvious at the time the invention was made to a person 
1 having ordinary skill in the art to which said subject matter pertains. Patentability shall not be negatived by the 
manner in which the invention was made. 
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Claims 1 -3, 5-9J 1:2-32, 37-47, and 49-56 are rejected under 35 U.S.C. 1 03(a) as being 
unpatentable over U.S. Patent Nos. 5,655,5 1 1 to Coffee, et al., 6, 1 05,877 to Coffee; et al., 
5,928,194 to Maget, and 4,334,504 to Matthews. 

Coffee '5 17 teaches singleTnozzle EHD delivery devices for delivery of substances by 
spray into the respiratory j tract (e.g., ABSTRACT) and further, to aovoid the lower respiratory 

.. ' . ' i ! ' ; i 

''•'!; 

tract of humans, particles; should be 10 microns or above, and Coffee '877 teaches dual-nozzle 
devices for similar delivery of substances (e.g., ABSTRACT). . 

Maget ' 1 94 teaches a liquid spray dispenser for dispensing, inter alia; insecticides and . 
therapeutics transdernialljyi to horses (e.g., ABSTRACT, EXAMPLE 3). 

- , . ; j ' i i ' 

: i ■ . " : ' 

i Matthews '504 teiches an animal spraying apparatus, which applies liquids to the surface 

of the animal as it moves back and forth through the passageway (e.g., ABSTRACT). . 

Flence, at;the tim$ 6f invention, it wo.uld have been obvious to apply the Mathews 4 504 • 
apparatus 5 , in bombina^ibiji 'with the EHD delivery device(s) of Coffee, and do so to horses, as 
further taught in Matthew3. Because the references teach similar methods of spraying animals to 
obtain various therapeutic and cosmetic alterations,: it would have been obvious to the Artisaii to 
utilize any combination of these elements to providb the predictable result of distributing one or 
more therapeutics andydrjcjosmetics to the animal without allowing the particles to enter the 
lower respiratory! tract of humans. 

With regard to the distribution and standard 1 deviation requirements of Claim 8, because 
the mechanics oflfluid flow, nozzle size, and| the relation to droplet size are understbcid and 
controllable to the artiisari (^this is official notice), absent reason to believe otherwise, the Artisan 
would necessarily obtain such distributions, in order to deliver more uniform products. . 
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With regard to the curved trajectories, the fluids are influenced by gravity^and hence 

• : ,:•! . 1 i ■ [il . * * ' : • 

achieve the: sameiplanar distribution along the curved surfaces of the animal. Still further, the 

; ".; • ' j , ! ; . ' . 

wraparound effect is necessarily present (e.g., Applicant's FIGURE 2b). 

With regard to avoiding dermatitis, etc., the; Artisan would necessarily do so in order to 
avoid negatively affecting, the animal « .•:!«:•;•.. 

. With regard to: alternating the discharges, and opposite charges, the Artisan would simply 
find such to be design choice, and alternating the charges would be obvious as it allows the 

dispersed substances to attract eachother on the surface of the animal. 

: :=•<'.! ! • ' '• ; : ; : i - • I : . • : ; \ \ ' ■• .: 

With regard to : tlie acoustic emission, 1 the discharge of liquid necessarily would cause 

sound; to: be ; generated. 

With regard to using a handheld device, the Artisan would also find such obvious, as; it 

has Been done at small farms for many years. E.g., horse owners have for many years applied 

i !, : ' • I ' • • ■* ■ j ■ ; ' \ ■ • ,. : 

sprays to control insects; itlites, fungi, and other pests from growth on their horses, and they have 

1 " j" i • • ! ■ ! [! ^ • 

no need for a large device • such as that of Matthews, and still further Applicant's own 

application admits that such applications are known in the prior art (e.g., FIGURE i). 
i" ;N! Claim Rejections -35 USC §103 

' I i . , , ; ' 1 

. . : i ■ • i : 

the following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set forth in ' ' ; 
section 102 of this title, if the differences between the subject matter sought to be patented and the prior artare : 
such :that the subject matter as a whole would have been obvious at the time the invention was made to a person 
haying ordinary skill inithe art to which said subject matter pertains. Patentability shall not be negatived by the 
, . ' manner in which the invention was made. 
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Claims 1-3, 5-33, 37-47, and 49-56 are rejected under 35 U.S.C. 103(a) as being : 
unpatentable over U.S. Patent Nos. 5,655,517 to Coffee, et al., 6,105,877 to Coffee, et al., 
5,928,194 to Maget, and 4,334,504 to Matthews as applied to claims 1-3, 5-9, 12-32, 37-47, and 
49-56 above, and further in view of U.S. Patent Nos. 6,029,610 to Ramsey, 6,130,253 to 
Franklin; et al., and 6^201,017, to Sembo. j i ' 

As shbwri above, jthe Coffee, Maget and Matthews patents make obvious the various 
aspects of the pre'viously-irejeeted claims, however,; the do not make obvious the us£ of surfactant 
carriers or the use of a combination of a neonicotinoid and a pyrethroid. ,j : 

, Qn the other hand, Ramsey teaches washing animals in a similar device with shampoos : 

which; may iinclude a sjurfjajctant (e.g., ABSTRACT; col. 3, paragraph 2). 

' : :!■: • i : ; ;: : 

• • Further, Sembo '6\7 teaches the use of ectoparasite controlling agents, which are 5 

neonicotinoids, for treatment of animals externally (e.g., ABSTRACT and col. 1, paragraph 5) " 

and Franklin '253 teaches theluse of pyrethroids for treatment of animals by iriter aiiat sprays : 

(eig., ABSTRACT). M I j| 

Hence, it would be obvious to include the shampoos of Ramsey at the same time and 

indude the pyrethroids and neonicotinoids of Sembo and Franklin. The Artisan would have; . 

-I ■ i • . i i ' • - ' ; •'-.-,.» : 

been motivated to do so in order to elban thejanimal. Moreover, the artisan would have 'expected 

■ . . ' i • . ; ; I J 

success,; ais IRamsey, Sjemlx) and Franklin teach that it can be done this way to clean the animals. 

• : j ■ ' ; ; : : 

Claim Rejections - 35 USC §103 

The' following is a quotation df 35 U.S.C. 1 03(a) which forms the basis for M ; ' 

; ; • ; : ' ! ' Hi: 
obviousness rejections set .forth in this Office action: 



: ;\! : \ 1 : " Mi 
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(a) A patent may not be obtained though the invention is not identically disclosed or described as set forth in .1 
section 1 02 of this title, if the differences between the subject matter sought to be patented and the prior art; are . 
such jthat the subject matter as a whole would Have beeri obvious at the time the invention wasjmade to' a person 1 " 
having ordinary skill in ,the art to which said subject matter pertains. Patentability shall hot be negatived by the 
1 manner in which the invention was made. 

' '. ' . !.'•' i ' i ! ' • ! : 

; Claims l-£, 12-22,; 4 1-46 and 52 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over U.S. Patent Nos. 5,655,517 to Coffee, et al., 6,105,877 to Coffee, et aL, ! . 
5,928,194 to Maget, and 4,33f,504 tq Matthews as applied to claims 1-3, 5-9^ 12-32, 37-47, land. 

' I i • , 1 I : 

49-56 above,:and further iti view of U.S. Patent No. 6,302,331 to Dvorsky. 

'.•',! j j r : 

; ; As shown above, the Coffee, Maget and Matthews patents make obvious the various, 
aspects of the previously-rejected claims, however, the do not make obvious the use of an EttD • 

dbvice t6 deliver an uncharged particle. j j ' ■ 

• Mi'!- 

On the otljier hand|,| Dvorsky teaches the use of such to deliver uncharged particles (e.g., 
col. 4, paragraph !3). ■ " : 

Hence, at the time of invention, it would have been obvious to further modify the . . : « ' 

methods ;to Ideliver an uncharged particle viaiEHD. | The Artisan would have dbne ;sp,:as it is. : : 

* . ' ■ • » • * 1 

merely oriejof design choice. Moreover, the artisan would have had a reasonable expectation of 
success,: a£ Dvorsky teaches it can be done. j 



: ! : Double Patenting 

The- nonstatutory jipuble patenting rejection is based on a judicially created doctrine 
grounded in public policy (a policy reflected in the statute) so as to prevent the unjustified or 
improper timewise extension of the "right to exclude" granted by a patent and to prevent' possible 
harassment by multiple assignees. A nonstatutory obviousness-type double patenting rejection , 
is appropriate where the conflicting claims are not identical, but at least one examined : : 
application ,claim is not patentably distinct frpm the reference claim(s) because the examined ; 
application !claim ; is either anticipated 1 by, or would have been obvious over, thb reference 
claim(s). See* e.g., In re^rg, 140 F.3d 1428, 46 USPQ2d 1226 (Fed. Cir. 1998); In re 
Goodman, 1 1 F:3d ■ 1046,12? USPQ2d 2010 (Fed. Cir. 1993); In re LongU 759 F.2d 887, 225 
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USPQ 645 (Fed. Cir. 1985); In re Van Ornum, 686 F.2d 937, 214 USPQ 761 (CCPA 1982); i/n re 
Vogel, 422 F.2d 438, 164 USPQ 619 (CCPA 1970); and In re Thorington, 418 F.2d 528; 163 ' 
USPQ 644 (CCPA 1969), ; : \\ 

A timely filed terminal disclaimer in Compliance with 37 CFR 1.321 (cj or $$2 1(d) may 
be used to pvercome m ajqtual or provisional rejection based on a nonstatutory double patenting 
ground provided the conflicting application or patent either is shown to be commonly owned 
with this application, or claims an invention made as a result of activities undertaken within the 
scope of a joint research agreement. 

■ I Effective January 1, 1994, a registered attorney or agent of record may sign a terminal 
disclaimer. A terminal disclaimer signed by the assignee must fully comply with 37 CFR • . 
3.73(b).! , . ; ■ ; .-. ; i ■ ' : ■ ' ■• 

As tjhere are mahy Rejections under this category, the rejections will be further explained 

j i ' ! j ■ . " ; 

after a sutnmary of each Rejection. 



Claims 1-33, 36-47i and 49-56 are rejected on the ground of nonstatutory obviousness- 1 . / 
type double patenting ;as being unpatentable over claims 1-13 of U.S. Patent No. 5,655,517 in 
vipw of U:S. PatejritNos: 5*655,517 to Coffee, et al.;, 6,105,877 to Coffee, et al., 5,928,194 "to 
Maget, and 4,334,504 to Matthews, and/or further in' view of U.S. Patent Nos. 6,029,610 to ! 
Ramsey- 6,1 30,253 to Franklih, etalj and 6,201,017 to Sembo and or further ih vie\y ; of U.-S, X> 
Patent Nti; 6,302,33 1 to D^orsky. 

' Claims 1-33, 36-47, and 49-56 are rejected on the ground of nonstatutory obviousness- . 
type double patenting as being unpatentable over claims 1-15 of U.S. Patent No. 5,813,614 iri ; : 

view of U.S. Patdnt Nos. 5^655,517 to Coffee, et al; 6,105,877 to Coffee, et all, 5,92^194 to : ; 

■ ■ • ! ; 1 I : ' 1 "J: 

Maget, arid;4;334-,504;to Kjlatthews, and/or further in view of U.S. Patent Nos. 6,029,610 to 

. ;; ' ■ '-V' : i . ' : ;■ . • • : , . 

Ramsey, 6,130,253 to Franklin, et al., and 6,201,017 to Sembo and or further in view of U.S. 
Patent No; 6,302,331 to Dvorsky. ! ■ 
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• *•■"'..■'• i .". i • • . 

Claims 1-33, 36-47, and 49-56 are rejected on the ground of nonstatutory obviousness- 

: type double patenting as being unpatentable over claims 1-13 of U.S. Patent No. 5,915,377 in | ■ 

• ■' , I : : • i : • 

view of US. Patent Nos. |5;655,517 to Coffee, et al., 6,105,877 to Coffee, et al., 5,928,194 to 

■ ; - • :-;; ! ! 

Maget,:and;4 i 334,504 to Matthews, and/or further in view of U.S. Patent Nos. 6,029,610 to 
Ramsey, 6,130,253 to Franklin, et al., and 6,201,017 to Sembo and or further in view of U.S; 

Patent No. 6,302,331 to Dvorsky. - >'i-.: 

i : : . • j • • ■ ; • • ■ j • : i i ... . 

. ; . . . Claims 1-33, 36H47, and 49-56 are rejected on the ground of nonstatutory obviousness- 

• . ! ; ; ! : !|| : : 

type double patenting/as being unpatentable over claims 1-7 of U.S. Patent No. 6,105,571 in' 

, ' ■ ■ ,. = ■ " I . • . , , • , - 

view of U.S. Patent Nos. 5,655,517 to Coffee, et al., 6,105,877 to Coffee, et al., 5,928,194 to 
Maget, and,4,334,504 .to Matthews, and/or further ih view of U.S. Patent Nos. 6,029,610 ;to 
Ramsey, 6, |1 30,253 to|Fraiaklin, et al., and 6,201,017 to Sembo and or further in view of U.S. 
Patent No. <S,302j33 1 to Dvorsky. 

: Claims 1-33, 36-47, and 49-56 are rejected on the ground of nonstatutory obviousness- .• 
type double patenting as being unpatentable over claims 24-26 of U.S. Patent No. 6,252,129 in 1 , 
view of U.S. Patent Nos. ^655,517 to Coffee, et al., 6,105,877 to Coffee, et al., 5,928,194 to 

: ■ -p' ! ■ j ' ' ; !; 

Maget, arid: 4,334,504 . to Matthews, and/or further in view of U.S. Patent Nos. 6,029,610ito ; 
Ramsey, 6,130,253 to Franklin, et al., and 6,201,0174o Sembo and or further in view of U.S] , : 
Patent No. 6,302,331 to Dvorsky. . j ; ' • 

Claims l-;33 ? 3;6-4|- and 49-56 are rejected on the ground of nonstatutory obviousness- 
type dibuble patenting as teing unpatentable over claims 1-15 ofU.S. Patent No. 6,386195in 
view of U.S. Patent Nos. 5,655,517 to Coffee, et al:, 6,105,877 to Coffee, et al., 5,928,194 td : : 
Maget, and;4,334,504to Matthews, and/or further ihview of U.S. Patent Nos.;6,02?jj6lp;to )\S 
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i ■ ■ i ! ; ' ! ! 

Ramsey, 6,130,253 to Franklin, et al., and 6,201,017 to Sembo and or further in view of U.S'. 
•: Patent No. 6,302,331 to Dvorsky. ; i : 

' .' i j i ' • ; = \ ] l ' • ' ' . ^ ' 

Glaims 1-33, 36-47| and 49-56 are rejected on the ground of nonstatutory obviousness- ' ' '"; 
. type double patenting as bfeing unpatentable over claims 1-52 of U.S. Patent No. 6,595,208 in 
view of U.S. Patent Nos. 5,655,517 to Coffee, et al.', 6,105,877 to Coffee, et al., 5,928,194 to 
; Maget, and 4,334,504 to Matthews, and/or further in view of U.S. Patent Nos. 6,029,6 10, to : . 
Ramsey, 6,130,253 to;Fraj?klm, et alj and 6,201,017 to Sembo and or further in viewof U.S. " 



1 i : Mi 



Patent No; 6,302j331 to DWsky. 



As shown in the art rejections, the various aspects of the invention are already obvious,: : 

: " i r . ; i : • 

however, further,, the various patents each claim specific EHD devices with particular 

■ ! ! 1 ! ' M ! ; : 

characteristics. As such, !it! would have been obvious to modify the Art to provide the particular 

characteristics of any device claimed. Such is simply the substitution of a known part with ^n 



equivalent part for the predictable outcome of applying such substances topically to animalsi : { 

I Conclusion 
. i ; No claim is allowed. 

Any inquiry concerning this communication or earlier communications from the • 1 : ; : 
examiner should be directed to Robert M. Kelly, Art Unit 1633, whose telephone number is . 
(571) 272-0729. jThe exaiminer can normally be reached on M-F, 9:00am-5 :00pm. * 
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'.. If attempts to reach the examiner by telephone are unsuccessful, the examiner's I ' : - 
supervisor, Joseph Woitach can be reached on (571) 272-0739. The fax phone number for, the : 
organization where this. application or proceeding is assigned is 571-273-8300> | . ; ; ";!.': '■ ' 

Information regarkjing the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system, Status information for published applications ■ " 
may be obtained from either Private PAIR or Public PAIR. Status information for unpublished : 

applications is available through Private PAIR only. For more information about th^PAIR • y- 1" '>"*' '" 

• • • . * ■ . , | ! i j • ' I i ■ ' ' 

system, see| http://pair-dire5et.uspt0.gov. Should you have questions on access to the Private PAIR 

system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll-free). ; 1 • 

Robert M. Kelly, Ph.D. 
; Examiner, USPTO, AU 1633 
\ Patents Hptieling Prograrri 

Mailbox 2G70, Riemseri Building 

(571)272.6729 j. ! ; :j; 





